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DECI SI ON AND ORDER - AWARDI NG BENEFI TS

This proceeding arises froma claimfor benefits under
Title IV of the Federal Coal M ne Health and Safety Act of
1969, as anended, 30 U.S. C. 8§ 901 et seq. (The Act). Bene-
fits are
awarded to coal mners who are totally disabled due to pneuno-
coni osis. Surviving dependents of coal m ners whose deat hs
wer e
caused by pneunoconi osis may al so recover benefits. Pneunpco-
ni osi s, comonly known as black lung, is a chronic dust dis-
ease of the lungs arising fromcoal mne enploynent. 20
C.F.R § 718.201 (1996).

On Sept enber 25, 2000, the claimant indicated in a letter
t hat she wanted to wai ve the schedul ed hearing and submt the
case for a decision on the record. As counsel for the em
pl oyer had no objection, the hearing was wai ved by ny order
dat ed Septenmber 28, 2000. Accordingly, by that order and an
order dated Novenber 3, 2000, Director’s Exhibits 1 through 24
were offered and adm tted into evidence.

The findings of fact and conclusions of law that foll ow
are based upon ny analysis of the entire record, argunents of
the parties, and the applicable regul ations, statutes, and
case law. Although perhaps not specifically nmentioned in this
deci sion, each exhibit and argunment of the parties has been
carefully reviewed and thoughtfully considered. While the
contents of certain medical evidence may appear inconsistent
with the conclusions reached herein, the appraisal of such
evi dence has been conducted in conformance with the quality
standards of the regul ations.

The Act’s inplenenting regulations are located in Title
20 of the Code of Federal Regul ations, and section nunbers
cited in this decision exclusively pertain to that title.
References to DX refer to the exhibits of the Director.
| SSUES
The follow ng controverted issues remain for decision:

1. whether the claimwas tinely filed;

2. whether M. Robert Lee Hall had pneunpbconi osis as
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defi ned by the Act and regul ati ons;

3. whether his pneunoconi osis arose out of coal mne
enpl oynment ; and,

4. whether the mner’s death was due to pneunobconi oSi s.
(DX 23).
FI NDI NGS OF FACT AND CONCLUSI ONS OF LAW
Backgr ound

The m ner, Robert Lee Hall, was born Novenber 12, 1934
and died on May 9, 1998. (DX 1). The claimnt, Margaret Ann
Hall, married M. Hall on April 17, 1954. (DX 1; 22, p. 38).
M. Hall’s certificate of death |ists pneunonia and congestive
heart failure as the causes of his death. (DX 2). Rheumatoid
arthritis is also listed as another significant condition
contributing to death. Ms. Hall has not remarried.

M. Hall had filed a claimfor benefits on Novenber 16,
1989. (DX 22, p. 45). The claimwas denied by the Director,
O fice of Workers’ Conpensation Prograns on April 6, 1990, and
no further action was taken. (DX 22, p. 1). Thus, that claim
was abandoned and is not involved in this proceeding.

The survivor’s claiminvolved in this proceedi ng was
filed by Ms. Hall on Cctober 7, 1998. (DX 1). The applica-
tion was denied by the Director, Ofice of Whrkers’ Conpensa-
tion Progranms on February 24, 1999, (DX 9), and again on
November 5, 1999. (DX 17). Ms. Hall requested a hearing on
January 4, 2000. (DX 20). The claimwas referred to this
office on March 16, 2000. (DX 23).

Ti mel i ness

There is no tine limt on the filing of a claimby the
survivor of a mner. 20 CF.R 8 725.308(a). Therefore, Ms.
Hall’'s claimis tinely fil ed.
Responsi bl e Operator and Length of Coal M ne Enpl oyment

Crowmn City Mning is the properly designated responsible
operator as it enployed M. Hall for at |east one year and was
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his final coal mne enployer. (DX 22, p. 42).
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Pneunpconi osi s and Rel ated | ssues

Medi cal Evi dence

A.  X-rays
DATE OF X- RAY PHYSI CI AN
(REREADI NG EXH BI T NO QUALI FI CATI ONS READI NG
12/ 13/ 89 DX 22, p. 36 W Col e/ Board Unreadable film
(1/31/90) certified radiol - quality
ogi st and B reader?
2/ 13/ 90 DX 22, p. 37 S. Hoj at ad fibrotic

changes in both

| ower | obes and
right md-1ung
zone with pleura

t hi ckening at the
bases; pleura
calcification at
the right base and
evidence of a mld
chroni c obstruc-
tive pul nonary

di sease

Mhen eval uating interpretations of mners’ chest x-rays,
the adm nistrative | aw judge may assign greater evidentiary
wei ght to readi ngs of physicians with greater qualifications.
20 C.F.R. 8 718.202(a)(1); Roberts v. Bethlehem M nes Corp., 8
BLR 1-211 (1985). The Benefits Review Board and the Sixth
Circuit Court of Appeals have approved attributing nore weight
to interpretations of B-readers because of their expertise in
this area. Meadows v. Westnorel and Coal Co., 6 BLR 1-773
(1984); Warnmus v. Pittsburgh & M dway Coal M ning Co., 839
F.3d 257, 261, n.4 (6'" Cir. 1988). A B-reader is a physician
who has denonstrated proficiency in assessing and cl assifying
x-ray evidence of pneunoconi osis by successfully conpleting an
exam nati on conducted by or on behalf of the Departnent of
Heal th and Human Services. See 42 C.F.R 8§ 37.51(b)(2). The
Benefits Review Board has also ruled that an x-ray
interpretation by a physician with dual qualifications of a B-
reader and certification by the American Board of Radi ol ogy
may be given greater evidentiary weight than an interpretation
by any other reader. Scheckler v. Clinchfield Coal Co., 7 BLR

1-128 (1984).
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2/ 15/ 90 DX 20, p. 35 J. Cordonson/ 1/1; g/t; 6 zones
(2/27/90) Board certified

radi ol ogi st and

B- r eader

B. Medical Reports

Dr. Howard E. Linder exam ned M. Hall on Decenber 13,
1989. (DX 22, p. 16). He considered synptons of shortness of
breat h and sputum production, a medical history, a physical
exam nation, and the results of a chest x-ray, pul nonary
function study, blood gas study and EKG. He al so noted 14%
years of coal m ne enploynment, nost recently as a foreman at a
strip mne, and a snoking history of one pack of cigarettes
per day, on and off since 1975, once quitting for a year. He
di agnosed pul nonary fibrosis with pleural thickening and
calcification and the ml|d suggestion of a defect in diffusing
capacity, related to the pulnmonary fibrosis. Dr. Linder noted
an insignificant snoking history but a significant work his-
tory. He found it problematic, however, to separate the
pul monary fibrosis and diffusion defect fromthe severe rheu-
matoid arthritis versus occupational exposure. Dr. Linder
assessed a 20-30% i npai rnent based on the pul nonary fibrosis,
which he felt was due to a conbinati on of occupational expo-
sure and rheumatoid |lung di sease, with occupati onal exposure
probably being the greater contri butor.

The mner died on May 9, 1998. (DX 2). The death cer-
tificate, signed by Dr. R Brownfield, lists pneunonia and
congestive heart failure as the causes of death, with rheuma-
toid arthritis being a significant condition contributing to
but not resulting in the underlying cause of death.

An aut opsy was performed by Dr. Darlene Y. Guetter on
May 10, 1998. (DX 3). It appears fromthe record that only a
gross autopsy was perforned. She diagnosed: (1) diffuse
bi |l ateral benign fibrocalcific plaques of pleural wall and
di aphragm (2) extensive pleural adhesions with obliteration
of pleural cavity; (3) bilateral acute bronchopneunonia; (4)
moder ate bil ateral enphysema in the upper |obes; and (5)
bil ateral anthracosilicotic nodules. Dr. Guetter listed the
cause of death as acute bronchopneunoni a superinposed on
severe chronic lung di sease.

Dr. Peter Otaviano provided a |letter dated August 13,
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1999, in which he explained that he had taken care of M. Hal
during a hospitalization in May 1998, which ended with the

m ner’s death. (DX 14). He stated that the cause of death
was acute bronchopneunoni a superinposed on severe |ung dis-
ease. Based on the autopsy report, which showed

ant hracosilicotic nodules bilaterally, a significant occupa-
ti onal exposure to coal dust, and his own know edge of the
claimant, Dr. Otaviano opined that pneunbconi osis was a
contributing factor in the m ner’s death.

1. Di scussi on

For survivors' clains filed after January 1, 1982,
benefits are provided to eligible survivors of a m ner whose
death was due to pneunoconi osis or whose cause of death is
significantly aggravated by pneunoconiosis. 20 C.F. R 8§
718.205(c). Subsection (c) of Section 718.205 sets forth
met hods for proving death due to pneunobconiosis. Section
718. 202 provides the methods for proving the existence of
pneunoconiosis. 20 C.F.R 8§ 718.202 (a)(1)-(4).

Under Section 718.202(a)(1l), a chest x-ray conducted and
classified in accordance with Section 718.106 nay be the basis
for a finding of the existence of pneunoconiosis. There are
single readings of three separate x-rays. The first film was
found unreadable by Dr. Cole, a Board-certified radiol ogi st
who is also a B-reader. The next filmwas read by a physician
whose qualifications do not appear of record. He found old
fibrotic changes and m|ld chronic obstructive pul nonary
di sease but did not specifically find pneunoconi osis. The
final x-ray was read by Dr. Gordonson, who is a Board-
certified radiologist and B-reader, as positive for
pneunoconi 0Si S.

The first x-ray could not be read due to the film qual -
ity. However, the final x-ray was found positive by a highly
qualified reader, and the second x-ray does not detract from
that conclusion. Thus, | find that the weight of the x-ray
evi dence supports a finding of pneunbconi osis pursuant to
Section 718.202 (a)(1l). See Island Creek Coal Co. v. Conpton,
211 F. 3d 569 (4th Cir. 2000); Penn Allegheny Coal Co. v. WI -
liams, 114 F.3d 22, 24-25 (3'9 Cir. 1997). See Wodward v.
Director, OANCP, 991 F.2d 314, 17 BLR 2-77 (6" Cir. 1993);
Clark v. Karst-Robbins Coal Co., 12 BLR 1-149 (1989) (en
banc) .



Under Section 718.202(a)(2), an autopsy conducted in
accordance with Section 718.106 may formthe basis for a
finding of the existence of pneunpbconiosis. |In this case, an
aut opsy was performed which I find is in substantial confor-
mance with Section 718.106. Dr. Guetter, who perforned the
aut opsy, found bilateral anthracosilicotic nodules. As
anthracosilicosis is included in the |egal definition of
pneunoconiosis, | find that the autopsy evi dence establishes
t he exi stence of pneunoconi osis. See 20 C.F.R 8§ 718. 201.

Section 718.202(a)(3) provides that it shall be presuned
that the mner is suffering from pneunoconiosis if the pre-
sunptions described in Sections 718. 304, 718.305 or 718. 306
are applicable. Since there is no x-ray evidence of conpli -
cat ed pneunoconiosis in the record, Section 718.304 does not
apply. Section 718.305 does not apply because it pertains
only to clains that were filed before January 1, 1982. Fi-
nally, Section 718.306 is not relevant since it is to be used
in connection with the clains of mners who died on or before
March 1, 1978.

A determ nation of the existence of pneunoconi osis may
al so be made under Section 718.202(a)(4). This subsection
provi des for such a finding where a physician, exercising
sound nedi cal judgnent, notw thstanding a negative x-ray,
finds that the m ner suffers from pneunoconiosis. Any such
finding shall be based upon objective nedical evidence and
shal | be supported by a reasoned nedi cal opinion.

Only one physician examned M. Hall in connection with
his original claim Dr. Linder diagnosed pul nonary fibrosis
which he felt was due to the mner’s occupati onal exposure as
well as his rheumatoid lung disease. Thus, his conclusion is
equi valent to a finding of pneunpbconiosis. Heavilin v. Con-
solidation Coal Co., 6 BLR 1-1209, 1-1212 (1984). Dr.
Gruetter, who perfornmed the autopsy, found bil ateral
ant hracosilicotic nodules. Dr. Otaviano opined that M. Hal
suffered from pneunoconi osi s.

| credit Dr. Linder’s report because it is well docu-
ment ed and reasoned. Perry v. Director, OACP, 9 BLR 1-1
(1986). It is also supported by the later x-ray interpreta-
tion of Dr. Gordonson. | also place weight on Dr. Otaviano's
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opi ni on because he had apparently attended M. Hall during his
final hospitalization, and was thus famliar with his condi-
tion and history. Dr. Otaviano further relied on the autopsy
results, which showed bil ateral anthracosilicotic nodul es.
defer to his ability to synthesize all this information in
reaching his conclusion. While a finding on autopsy of

ant hracotic pignmentation, by itself, is insufficient to estab-
lish the existence of pneunobconiosis, Dr. Guetter actually
found antracosilicotic nodules, and this finding, when com
bined with the x-ray evidence and the opinions of Drs. Linder
and Gruetter, strongly support a determ nation of pneunobconi o-
sis. Consequently, | find that the nedical opinion evidence
supports a finding of pneunoconiosis. 20 CF.R 8
718.202(a)(4). Furthernore, consideration of all the evidence
under Section 718.202(a) establishes the existence of pneuno-
coniosis. Cornett v. Benham Coal Co., 227 F.3d 569 (6" Cir.
2000; Island Creek Coal Co. v. Conpton, 211 F.3d 569 (4" Cir.
2000.

It must al so be determ ned whet her the pneunopconi osis
which M. Hall suffered was caused at |least in part by his
coal mne enploynent. 1In this case, however, that relation-
ship may be presunmed because it has been established that M.
Hal | worked at |east ten years as a coal mner. 20 CF. R 8§
718.203(b). Moreover, the weight of the nedical evidence
fails to establish any cause for the mner's pneunoconi osis
ot her than coal mne enployment. Thus, the presunption is not
rebutt ed.

Finally, Ms. Hall nust also prove that pneunpconi osis
caused the mner’s death. Section 718.205(c) provides that
with respect to survivors’ clainms filed after January 1, 1982,
death will be considered due to pneunpbconiosis if any one of
the following criteria are net:

(1) where conpetent nedical evidence establishes the
m ner's death was due to pneunobconi osis; or,

(2) where pneunopconiosis was a substantially contributing
cause or factor leading to the mner's death or where the
deat h was caused by conplications of pneunoconi osis; or,

(3) where the presunption set forth in Section 718.304 is
appl i cabl e.
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Initially, | note that the presunption at Section 718. 304
is not applicable to this claimbecause there is no evidence
of conplicated pneunoconi osis. Therefore, death due to pneu-
noconi osis is not established by this nethod. 20 C.F. R 8§
718. 205 (c)(3).

Section 718.205(c)(2) presents a liberal standard for
proving "death due to pneunoconiosis." Mreover, sone of the
circuits which have considered that standard have accepted the
interpretation of the Director "that the words 'substantially
contributing cause or factor leading to the mner's death’

means anything that has 'an actual or real share in produc-
ing an effect' and that any condition which hastens death fits
this description.” Lukosevicz v. Director, OANCP, 888 F.2d
1001, 1004 (3d Cir. 1989); see also Shuff v. Cedar Coal Co.,
967 F.2d 977 (4th Cir. 1992); Peabody Coal Co. v. Director,
ONCP, 972 F.2d 178 (7th Cir. 1992).

The death certificate, autopsy report, and the opinion of
Dr. Otaviano bear on this issue. The death certificate lists
pneunoni a and congestive heart failure as the causes of death.
Pneunoconi osis is not nentioned. Dr. Gruetter announced the
cause of death to be acute bronchopneunoni a superi nposed on
severe chronic lung di sease. As previously noted, anong the
ot her respiratory findings she made was bil ateral
ant hracosili- cotic nodules. Dr. Otaviano concurred with Dr.
Gruetter’s opinion regarding the cause of death. However, he
added that pneunoconiosis was a contributing factor in the
deat h.

| place the greatest weight on Dr. Otaviano’ s opinion
because only he was in the position to consider not only the
aut opsy report but also the mner’s nedical and occupati onal
hi stories. As such, | consider his opinion well-reasoned. It
is further supported by Dr. Linder’s opinion that the mner’s
pul monary fibrosis was due both to coal m ne dust exposure and
rheumat oid | ung disease. Finally, the history of 17 years of
coal mne enploynment, primarily as a mne foreman, |ends even
nmore credibility to this determnation. (DX 22, p. 41-42).
Accordingly, I find that Ms. Hall has established that the
m ner’s death was hastened in sonme way by, and thus, contrib-
uted to, by pneunpconiosis. Brown v. Rock Creek M ning Co.,
996 F.2d 812 (6'h Cir. 1993). Therefore, | find Ms. Hall is
entitled to survivor’s benefits.



Date of Entitl enent

The onset date for the paynent of black |ung benefits in
the case of a survivor’s claimis the nonth of the mner’s
death. 20 C.F.R § 725.503(c). Because M. Hall died in My
1998, Ms. Hall’'s benefits will comrence as of May 1, 1998.

Attorney’ s Fee

Forty-five days are allowed to Ms. Hall’s counsel for
t he subm ssion of an application for an attorney’s fee. The
application shall be prepared in strict accordance with 20
C.F.R. 88 725.365 and 725.366. The application nust be served
on all parties, including the clainmnt, and proof of service
must be filed with the application. The parties are all owed
thirty days followi ng service of the application to file
obj ections to the application for an attorney’'s fee. 1In the
event this decision is appeal ed, claimnt’s counsel can el ect
to withhold the filing of her fee petition pending the appeal.

ORDER

| T I S HEREBY ORDERED t hat the enpl oyer, Crown City M n-
ing, is to:

1. pay to Ms. Margaret Ann Hall all benefits to which
she is entitled under the Act, commencing May 1, 1998;

2. pay to the Secretary of Labor reinbursenent for any
paynment the Secretary has made to the claimant under the Act
and to reduce such anmounts, as appropriate fromthe anounts
the enmployer is ordered to pay under paragraph 1 above; and,

3. pay to the Secretary of Labor or to the claimnt, as
appropriate, interest conputed in accordance with the provi-
sions of the Act or regul ations.

A
DONALD W MOSSER
Adm ni strative Law Judge



NOTI CE OF APPEAL RI GHTS. Pursuant to 20 C.F. R 8§ 725.481, any
party dissatisfied with this Decision and Order may appeal it
to the Benefits Review Board within 30 days fromthe date this
decision is filed with the District Director, Ofice of Wrk-
ers' Conpensation Prograns, by filing a notice of appeal with
the Benefits Review Board, ATTN:. Clerk of the Board, P.O Box
37601, Washington, D.C. 20013-7601. See 20 C.F.R 88 725.478
and 725.479. A copy of a notice of appeal nust also be served
on Donald S. Shire, Esquire, Associate Solicitor for Bl ack
Lung Benefits. His address is Frances Perkins Buil ding, Room
N-2117, 200 Constitution Avenue, NW Washington, D.C. 20210.



